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Decision-makers are increasingly expecting parties
and their support providers—counsel, litigation 
support, experts, and employees—to properly and 
comprehensively design, implement, manage, and 
audit the full life-cycle of their discovery process

Active Management
Active Management

The Client is 
responsible for 
the whole team

Start to Finish
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“Without a discovery plan that incorporates
a comprehensive and defensible electronic

discovery preservation and processing protocol
right from the start—and then active management

of the timelines and milestones associated with
the plan—the perception of negligence or willful 

destruction is almost unavoidable”

— Judge
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Active Management

Electronic
Discovery
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Active Management

Electronic
Discovery
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A Recipe for a Discovery Disaster

1. Outside counsel is given no guidance by the client as to how they 
want their electronic discovery to be conducted (no model)

2. Outside counsel has no consistent, structured approach as to how 
electronic discovery should be conducted (no model)

3. Valuable time slips by while everyone tries to figure out what to do 
and the perception of data loss and missed steps rises

4. The role of electronic discovery often gets handed down to personnel 
who have no authority over strategy, process or management

5. Various flavor-of-the-month support services are cobbled together in 
an attempt to build a comprehensive electronic discovery team

6. No overall process or quality manager is put in place and no 
comprehensive playbook is developed
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7. After realizing that there are problems with the discovery process, the 
discovery process role is delegated back to the client, where it usually 
ends up in the hands of the Information Services department

8. The IS department treats the electronic discovery project like it is a 
standard IS project (bad) and an opportunity to acquire hardware and 
software systems and to build custom software solutions (worse)

9. Representations regarding the client’s ability to conduct discovery in 
terms of scope, cost, process, and accuracy are made to the Court 
and/or opposing counsel and are often based on an incomplete and/or 
naïve understanding of what really needs to be done and what would 
constitute acceptable, reasonable, and/or defensible discovery

10. Representations about what has already been done vis-à-vis 
preservation, collection, and other electronic discovery activities are 
made to the Court and/or opposing counsel that are based on an 
incomplete and/or naïve understanding of what really was done

A Recipe for a Discovery Disaster



8

11. Processes and systems that are put in place are not tested or validated 
from a discovery point of view, but rather, if at all, from an IT view

12. When faults are discovered, proactive and comprehensive corrective 
action is often delayed as discussions take place regarding perception 
and defensibility and because of a lack of central management and fear 
of spoliation accusations 

13. When remediation is finally undertaken, it is often overblown and 
focused on fixing the putative problems, rather than on changing the 
underlying model so that proper discovery aimed at targeted, 
responsive material can take place

14. The clock has been ticking the whole time, expenditures typically go 
beyond what was ever expected, and the client begins questioning what 
was done and why

15. The search begins for a scapegoat

An eDiscovery Recipe for Disaster
A Recipe for a Discovery Disaster
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Active management includes direct involvement in the 
planning of, and ongoing direct oversight by, senior client 
and support provider personnel in the following areas:

• Strategy, Model, and Timeline planning
• Data preservation and collection model and protocols
• Data analysis and culling processes and protocols
• Document review model and protocols
• Document production format and timing
• Comprehensiveness and Process QC controls
• Management of support providers, including QC controls

Active Management
Active Management
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One of the most important components 
of Active Management is the use of a 

comprehensive and defensible discovery 
model from the very beginning of a matter

Active Management
Active Management
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Active Management
A Comprehensive Electronic Discovery Model
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Active Management
A Comprehensive Electronic Discovery Model
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• Meet-and-Confer meetings will not be handled strategically

• Discovery will be fragmented and late in starting

• Discovery will cost more than it should

• Timelines will be difficult to meet

• Results may not be replicable or defensible

• From the corporate perspective, differing law firms—with 
differing “standards” of what to do—will establish multiple 
approaches to electronic discovery that will contradict one 
another, create risk and increase costs

• Efforts in one matter will not be transferable to other existing 
matters or to future matters, thereby duplicating costs that could 
have been saved

When a Discovery Model is Not in Place…
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• Policies, procedures and processes will be prevented from 
developing—and incremental improvements will not be 
incorporated—that would save time and money and improve 
defensibility

• There is little accountability and a lot of finger-pointing

• Opportunities will arise for the opposing party to challenge the 
steps that were taken and to assert that there was no active 
management

When a Discovery Model is Not in Place…
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Goal of Any Model: Target Responsive Data Efficiently
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© 2009 EED, Inc.— www.eedinc.com

Goal of Any Model: Target Responsive Data Efficiently



17

Constant Change
Comprehensive Efforts Maximize Efficiency & Defensibility 
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Constant Change
Comprehensive Efforts Maximize Efficiency & Defensibility 

Pre-Trigger Activities can help Post-Trigger activities and  
Active Management easier, cheaper, and more defensible
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Advice on Avoiding Active Management Problems

1. Understand that discovery and active management processes 
are important to your case and to the outcome 

2. Utilize a pre-defined discovery model 
3. Understand your true scope and the law of small numbers
4. Use experienced support providers with appropriate resources
5. Assign a senior person to coordinate all discovery issues
6. Involve senior client and support provider personnel at the 

very start of the strategic planning process and in regular 
reporting sessions

7. Put a regular reporting program in place and stick to it
8. Insist on quality control and auditing plans from the start and 

then make sure that they are followed and reported on
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The Bottom Line

You can not manage 
something that is not 
properly defined,
therefore, a tested and 
valid model is critical

One size does not fit all,
therefore, the model 
and the management 
must be modular and 
scalable

Data issues are 
extremely complicated 
and easy to challenge,
therefore, the right 
resources must be used

Everything has a 
learning curve,
therefore, don’t wait 
to get started with 
active management



21

and Remember…

Perfection is the Enemy of Progress
Even modest increases in your ability to conduct 

your discovery efforts pursuant to a defined 
and defensible model—and under an overlay 

of proactive and defined active management—
can result in significant risk-reduction, increased 

defensibility of process, and decreased costs
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• Founder and Chairman, 
Electronic Evidence Discovery Inc.

• Board Member and Chairman of the Executive 
Committee, The Sedona Conference®

• Board Member, Harvard Law School Judicial 
Education Program

• Technical Expert to Canada in its development of 
electronic discovery guidelines and best practices

• Designated Technical Expert to England and Wales 
in their efforts to develop electronic discovery 
guidelines and best practices

• Technical Advisor and Steering Committee Member, 
The Sedona Conference® Working Groups on 
Electronic Discovery, Document Retention and 
International Discovery

• Steering Committee Chair, The Sedona Conference®

Working Group on Document Review

John Jessen—Selected Biography Points

Mr. Jessen has been active in the areas 
of document discovery and records 
management since 1987. 
He is a frequent author and speaker on 
the topics nationally and internationally.
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